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United States Court of Appeals for the 
District of Columbia 

1 Endorsed: United States Court of Appeals for 

the District of Columbia Filed Jun 10 1940 Joseph 
W. Stewart, Clerk. 

i 

In the Supreme Court of the District of Columbia 

Criminal No. 65662. j 

United States of America 

i 

VS. ! 

i 

Edna Spencer i 

Notice of Appeal 

Edna Spencer j 

(Name and address of appellant) | 

Harold F. Hawken, 416-5th St. N. W. 

(Name and address of appellant’s attorney) 

Offense Robbery. 

Date of judgment June 7th, 1940. j 

Brief description of judgment or sentence 6 mos. to 6^4 
mos. 



I, the above-named appellant, hereby appeal to the Couft 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

EDNA SPENCER j 

Appellant. 

H. F. HAWKEN ! 

JAMES K. HUGHES 
Attorneys for Appellant. 


Date June 7th, 1940. 





SPENCER, APPELLANT, VS. UNITED STATES. 


•> 


Grounds of Appeal 

Evidence at trial did not constitute the crime of robbery. 
(Seal) 

2 Endorsed: United States Uourt of Appeals for the 
District of Columbia Filed Jun 10 1.040 Joseph 
W. Stewart, Clerk. 

Docket Entries, Criminal, on Appeal 

District Court of the United States for the 
District of Columbia 

Clerk’s statement of docket entries to accompany dup¬ 
licate notice of appeal to the Court of Appeals. 

Criminal No. 65662 
United States of America 
vs. 

Edna Spencer 
Robbery 

Presentment and indictment filed 

Arraigned, Plea Xot Guilty 

Jury sworn-Verdict: Guilty as indicted. De¬ 
fendant remains on bond. 

Motion for a new trial filed. 

Motion for a new trial argued and submitted. 

Motion for a new trial heretofore argued and 
submitted, is overruled, exc. 

Sentence to the Washington Asvlum and Jail 
for the period of Six (6) months to Six and 
One-half (0 1 /-*) months. 

Notice of Appeal filed. ($5.00) Five Dollars 
Clerk’s fee paid, and ($12.00) Twelve Dollars 
cost on Appeal paid. 


Date 

1940 


Apr. 

17 

<< 

19 

Mav 

•» 

9 

a 

11 

i i 

23 

i c 

31 


June 
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Recognizance on Appeal fixed at ($1,000) Oiic 
Thousand Dollars. 

Recognizance ($1,000) One Thousand Dollars 
on appeal taken with Walter Stewart, suretv. 

Date June 10, 1940 j 

Attest: CHARLES E. STEWART, 1 

Clerk . 

By JOHN H. SULPHE 

(Seal) Assistant Clerk. 

Note.—This statement from the docket entries is ip- 
tended suitably to identify the case and not as a substitute 
for the record on appeal, which is to be prepared and certi¬ 
fied as provided in Rules 7, 8, and 9, of Supreme Court U. S. 

3 Endorsed: United States Court of Appeals for 

the District of Columbia Filed Aug. 21 1940 Joseph 
W. Stewart, Clerk. 

District Court of the United States for the 
District of Columbia 


Criminal No. 65662 


United States 
vs. 


i 

i 


Eva Brown, Edna Spencer 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of tie 
United States for the District of Columbia, at the 
City of Washington, in said District, at the tim^s 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: ; 


l 
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4 Indictment 

Filed in Open Court April 17 1940 

District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 
April Term, A. D. 1940 
District of Columbia, ss : 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Eva Brown and one Edna Spencer, on to wit, 
the first day of April, 1940, and at the District of Columbia 
aforesaid, by force and violence, and against resistance, 
and by putting in fear, and by sudden and stealthy seizure 
and snatching, feloniously did steal, take and carry away, 
from and off the person, and from the immediate, actual 
possession of one John Jones, then and there being, ten 
dollars in money, of the value of ten dollars, of the goods, 
chattels, money and property of the said John Jones; 
against the form of the statute in such case made and 
provided, and against the peace and government of the 
said United States. 

EDWARD M. CURRAN 
Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

(ENDORSED) 

Criminal No. 65662 
United States 


vs. 

Eva Brown, Edna Spencer 

Robber v 
•» 


A True Bill: 

john c. McIntosh 

Foreman. 
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5 Memoranda 

April 19 - 1940. 

Arraigned, plea not guilty. 

May 9 - 1940. 

Verdict, guilty as indicted. 


District Court of the United States for the 

Columbia 

Friday, June 7", A. D., 1940 


District! of 


The court resumes its session pursuant to adjournment: 
Mr. Justice Morris, Presiding. 

# # * 

Come as well the Attorney of the United States, as it he 
defendants in proper person, defendant Brown in custody 
of the Superintendent of the Washington Asylum and Jail, 
defendant Spencer according to her recognizance, each 
by her attorneys James K. Hughes and Harold Hawkjen, 
Esquires; and thereupon it is demanded of each defendant 
what further she has to sav why the sentence of the law 

• . * i 

should not be pronounced against her and she says nothing 
except as she has already said; whereupon it is considered 
bv the Court that for her offense defendant Brown'be 
taken by the Superintendent aforesaid, to the Asylum ajnd 
Jail aforesaid whence she came; defendant Spencer be 
taken by the Superintendent of the Washington Asylum 
and Jail to the Washington Asylum and Jail, each defen¬ 
dant there to be imprisoned for the period of Six (16) 
months to Six and One-half (6V1» ) months; now conies 
defendant Spencer by her attorneys, James K. Hughes ajnd 
Harold Hawken, Esquires, and files a notice of appeal jin 
this case, and deposits with the Clerk of this Court the 
sum of Twelve Dollars ($12.00) to cover appellate costs, 
which said sum together with a copy of said noticeiof 
6 appeal and a copy of the docket entries are lpr- 
warded this day to the Clerk of the United States 
Court of Appeals for the District of Columbia; whereupon 
the Court fixes tile amount of recognizance on appeal, jin 


6 


SPENCER, APPELLANT, VS. UNITED STATES. 


the case of defendant Spencer, at One Thousand Dollars 
($1,000), and thereupon the said defendant enters into 
a recognizance in the sum of One Thousand Dollars ($1,000) 
with J. Walter Stewart as surety, to forthwith surrender 
herself to the custody of the Marshal of the District to 
be dealt with and proceeded against according to law in 
case the judgment appealed from shall be affirmed, or the 
appeal for any cause dismissed, or the judgment be re¬ 
versed and a new trial ordered, or if she, the said defen¬ 
dant, depart the Court without leave. 


Memorandum 


Julv 1 - 1940. 

Bill of Exceptions submitted. 


7 Assignment of Error. 

Filed July 1 - 1940 

# * * 

Comes now the defendant, Edna Spencer, and for assign¬ 
ment of error on appeal to the United States Court of Ap¬ 
peals for the District of Columbia states that the Court 
below erred as follows: 

1. That the Court erred in denying the motion for a di¬ 
rected verdict of not guilty upon the evidence offered by 
the United States. 

Respectfully submitted, 

H F HAWKEN 
Attorney for Defendant. 


8 Order Extending Time Within Which to Settle 
and Sign Bill of Exceptions 

Filed July 3- 1940 

• # * 

On motion of the United States Government, by United 
States Attorney, Edward M. Curran, and Assistant United 
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States Attorney, Arthur B. Caldwell, counsel for appellee^ 
and for good cause shown, it is by the court this 3rd day of 
July, 1940, ORDERED; that the time for settling and sign¬ 
ing of the Bill of Exceptions in this cause be, and the same 
is hereby extended to August 15, 1940, and further OR¬ 
DERED that a copy of this order shall be included in the 
transcript of the record on appeal to the United States 
Court of Appeals for the District of Columbia. 

JAS. W. MORRIS 

Justice. ! 


The above order is on this 3rd day of July, 1940, hereby 
consented to on behalf of the counsel for appellant. 

H. F. HAWKEN j 

Attorney for Appellant 
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District Court of the United States for the 
District of Columbia 

Wednesday, August 14", A. D., 1940 


i 

j 

j 

i 


The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris, presiding 


# * * i 

i 

Now comes here the defendant by her attorneys, James 
K. Hughes and Harold Hawken, Esquires, and prays tlje 
Court to sign, and make a part of the record her Bill Of 
Exceptions taken during the Trial of the case and filed with 
the Court on the 14th day of August, 1940, which is accord¬ 
ingly done. 


10 Designation of Record. 

Filed July 1 - 1940 j 

| 

* # * 

The Clerk in preparing the transcript of record in the 
above-entitled cause will include therein the following: j 

1. The indictment. 

i 

2. Memorandum. Plea of not guilty. 

3. Memorandum. Verdict. 

i 

4. Judgment. 
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5. Notice of appeal. 
f>. Appeal bond. 

7. Assignment of error. 

8. Bill of exceptions. 

9. This designation of record. 

II F HAWKEN 
Attorney for defendant. 

Service of copy of above Designation of Record acknowl¬ 
edged this 1st day of July, 1940. 

EDWARD M. CURRAN 

J C C 

U. S. Attorney. 

Approved: 

JAS. W. MORRIS 
Justice. 

11 District Court of the United States for the 

District of Columbia 


United States of America, 
District of Columbia, ss .* 


I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, herebv certifv 
the foregoing pages numbered from 1 to 7, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, and in accordance with Rule 75 (g) 
of the Federal Rules of Civil Procedure for the District 
Courts of the United States, in cause entitled United States 
vs. Eva Brown, Edna Spencer, Criminal No. (15662, as the 
same remains upon the tiles and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 20th day of August, 1940. 


C E STEWART, 
Clerk. 


(Seal) 
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12 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Aug 21 1940 Jojseph 
W. Stewart, Clerk 

Filed August 14 1940 

In the District Court of the United States for the 
District of Columbia 

Criminal No. 65662. j 

United States 


Eva Brown, Edna Spencer. 

Bill of Exceptions 

i 

Be it remembered, that this cause came on for trial on 
June 7, 1940, before Mr. Justice James AY. Morris in Crim¬ 
inal Court Number Three, of the District Court of; the 
United States for the District of Columbia. The United 
States of America was represented by Mr. Arthur B. Cald¬ 
well, Assistant United States Attorney, and the defendant, 
Edna Spencer, was represented by Mr. James K. Hugjhes. 
The jury being satisfactory to counsel for both sides, \yere 
duly sworn to try the said cause. 

To maintain the issues on its part joined, the United 
States introduced the following evidence; and the follow¬ 
ing named witnesses, all being first duly sworn, testified as 
indicated. I 

John Jones, of 1858 California Street, Northwest, testi¬ 
fied that on April 1, 1940, at about 1:30 A. M., he was walk¬ 
ing along the street and that, two colored women stopped 
him and asked him if he wanted to have some fun, and that 
he went into a house at 1823 Vernon Street, Northwest, \Vith 
the larger of the two women (indicating the co-defendant, 
Eva Brown). Further, that the appellant, Edna Spenjcer, 
remained outside on the street; that he went into a back 
room on the first floor with Eva Brown, who suggested 
that they both undress, and that he took off his clothes. The 
witness testified that he paid Eva Brown the price agreed 
upon, which was one dollar, and that he had remaining in 
his pants pocket the amount of ten dollars in currency in 
the right-hand pocket and six dollars in the left-hand 
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pocket; and that, upon undressing, he laid his 

13 trousers, which contained his money, on a chair 
which was sitting against and near the foot of the 

bed. It was on this bed that witness had intercourse with 
defendant Brown; and that while he was in the act of 
sexual intercourse, the other defendant, Edna Spencer, 
came into the room where he was and sat on the chair upon 
which he had put his clothes, and changed shoes; that the 
chair was at the foot of the bed on which Eva Brown and 
complainant were lying. After he had finished and dressed, 
he was told bv Eva Brown that he had better go out the 
back way, as her husband might come in any time; that he 
left the two girls in the room and went out the back way; 
that he got outside and found that the ton dollars was miss¬ 
ing from one of his pockets; that he went around to the 
front of the house and that this appellant answered the 
door; that he asked about Eva Brown and was told by this 
appellant that she had gone to a beer garden. 

The witness then testified that he asked Edna Spencer 
about his money and that she told him she did not know 
anything about it; and that thereafter he left this house 
and met a policeman, Officer Theodore R. Stewart, and re¬ 
lated his experience to the officer, and that the two of them 
started back toward the house at 1823 Vernon Street, 
Northwest, when they noticed two woman on the street and 
the officer asked Witness Jones if those two women were 
the ones involved, to which he replied they were, the police 
officer did overtake them and arrested both women, and 
when questioned by the policeman both women denied that 
they were the ones involved and further denied that they 
had ever seen Jones on any occasion. 

To further sustain the Government’s case, the Govern¬ 
ment called Mr. Theodore R. Stewart, who testified he was 
an officer of the Metropolitan Police Department and that 
he did arrest the two women above described by witness 
Jones, and further corroborated witness Jones’ statement 
as to the statement of the two girls in which they denied 
having seen witness Jones at any time. 

14 Thereafter the Government announced its case 
closed and the defendants moved the Court to direct 

a verdict of not guilty, for the reason that the evidence pro¬ 
duced by the Government failed to establish the necessary 
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I 

i 

elements of the crime of robbery. This motion the Court 
overruled, and the defendants noted an exception and g<jve 
notice of intention to appeal to the United States Court j of 
Appeals for the District of Columubia. Thereafter the de¬ 
fense offered no testimony or evidence, and the case \tfas 
submitted to the jury without argument. 

The Judge, Justice James W. Morris, among other 
things in his charge to the jury, said that the crime of rob- 
berv was defined bv the District of Columbia Code, in Title 
6, Section 34, as follows: 

“Whoever by force or violence, whether against resist¬ 
ance or by sudden stealthy seizure or snatching or by put¬ 
ting in fear, shall take from the person or immediate actual 
possession of another anything of value, is guilty of rob¬ 
berv.” 

* 

The judge further explained to the jury that immediate 
actual possession meant that the thing taken may be on the 
person, or within reach of the person, so long as it is con¬ 
sidered to be in such possession that if the complainant 
knew that his property was being removed from his clothes 
such knowledge would likely result in physical violence or 
a struggle for possession of the property. 

Whereupon, the said exception was duly entered upon 
the minutes of the Court, before the jury retired to consider 
of its verdict, and because the matters and things herein 
recited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, ;so 
that the defendant may have her case reviewed on appeal, 
the Government, by its attorneys, moves the Court to sign 
and seal this, its bill of exceptions, to have the same force 
and effect as if the said exception had been separately 
signed and sealed, which motion is granted by the Court; 
and thereupon, the Government tenders this, its bill of Ex¬ 
ceptions, and requests the Court to sign and seal the saiiie, 
which is accordingly done, nunc pro tunc, this 14th day! of 
August, 1940. 

JAS. W MORRIS 

Justice. 

Endorsed on Cover: No. 7695 Spencer, Appellant, Vs. 
U. S. A. United States Court of Appeals for the District 
of Columbia Filed Jun 10 1940 Joseph W. Stewart, Clerk 
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•United States (Enurt nf Appeals fnr the 
iistrirt nf fflnlumhia ! 

I 

April Term, 1940 

No. 7695 ! 

Special Calends 

_ i 

Edna Spencer, Appellant 

vs. 

United States of America. I 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The District Court of the United States for the District 
of Columbia had jurisdiction to try defendant (appellant 
here) under authority of Act of Congress of March 3,1|901; 
31 Stat. 1322, chap. 854, sec. 810; and Section 34, Titile 6, 
Code of Laws of the District of Columbia (1929); I and 
further (R. 11), under which the appellant was charged by 
indictment (R. 4) and convicted, the jurisdiction of this 
Court is invoked under Act of Feb. 9, 1893, 27 Stat. at 
Large, 435, chap. 34, sec. 7; 31 Stat., 1235, chap. 854, sec.!226, 
(March 3,1921); 41 Stat., chap. 1312; and section 26 of ^itle 
18 of the Code of Laws of the District of Columbia (1929). 

STATEMENT OF CASE 

The appellant was indicted and convicted of the crime of 
robbery. District of Columbia Code, Title 6, Sec. 34. (R> 4). 

In substance, the evidence at the trial was that this appel¬ 
lant and a co-defendant met the complaining witness ini the 
street and that he went with the co-defendant to a room, 
paid her the sum of one dollar, took off his clothes and laid 
them upon a chair at the foot of the bed in which complain¬ 
ing witness had intercourse with co-defendant; that wjhile 
he was in the act of intercourse, this appellant came jnto 
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the room and sat upon the chair on which he had placed his 
clothes; that thereafter complaining witness left the room 
and when he was outside of the house and in the street, he 
discovered that ten dollars was missing from his trouser’s 
pocket. A police officer testified that when appellant and 
co-defendant were arrested, each stated that they did not 
know complaining witness, nor had they taken his money. 

Thereupon the government rested its case. 

The defendant moved for a directed verdict because of 
the failure of the evidence to establish the crime of robbery. 
The motion was overruled and an exception noted. 

The defendant offered no evidence and the case was 
submitted to the jury without argument. 

STATUTES INVOLVED 

The statute involved is Act of March 3, 1901, 31 Stat., 
1322, chap. 854, sec. 810; section 34, Title 6 of the Code of 
Laws of the District of Columbia (1929). The statute in¬ 
volved is as follows: 

“34. ROBBERY. Whoever by force or violence, 
whether against resistance or by sudden or stealthy 
seizure or snatching, or by putting in fear, shall take 
from the person or immediate actual possession of an¬ 
other anything of value, is guilty of robbery, and any 
person convicted thereof shall suffer imprisonment for 
not less than six months nor more than fifteen years.” 

ASSIGNMENT OF ERROR. (R. 6) 

“Comes now the defendant, Edna Spencer, and for 
assignment of error on appeal to the United States Court 
of Appeals for the District of Columbia states that the Court 
below erred as follows: 

“1. That the Court erred in denying the motion for a 
directed verdict of not guilty upon the evidence offered by 
the United States. 

“Respectfully submitted, 

“H. F. Hawken, 

“Attorney for Defendant.” 
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SUMMARY OF ARGUMENT 

THE TRIAL COURT ERRED IN DENYING THE 
MOTION FOR A DIRECTED VERDICT OF IS T OT 
GUILTY AT THE CONCLUSION OF THE EVIDENCE 
SUBMITTED BY THE UNITED STATES AND! AT 
THE CONCLUSION OF THE ENTIRE CASE. 

ARGUMENT 

j 

From tlie record (pages 9 and 10), the ten dollars was 
said to have been taken from the clothing of the complain¬ 
ing witness, hanging upon a chair in the room wherfe he 
was in bed with the co-defendant; that he did not know of 
his loss until he had left the premises and was in the stfeet. 

It is submitted that within the meaning of the statute in 
force, the complaining witness gave up his immediate, 
actual possession of his property when he placed it ijpon 
the chair and regained that possession upon going back to 
the chair and getting his clothing. At the time he left the 
premises, he did not know that his money was missing. Does 
a person fail to observe that property within his immediate, 
actual possession has been taken? 

It is well settled that a necessary clement of the crimb of 
robbery, in the absence of violence or putting in fear, is that 
tli victim must be aware of and have knowledge of the theft. 
This knowledge is utterly lacking in the present case, j 

The Trial Justice (R. 11), explained to the jury: 

“that immediate actual possession meant that the thing 
taken may be on the person, or within reach of!the 
person, so long as it is considered to be in such posses¬ 
sion that if the complainant knew that his property was 
being removed from his clothes such knowledge would 
likely result in physical violence or a struggle for pos¬ 
session of the property.” 

The vice of this part of the charge was that the complain¬ 
ant could not know that his property was being removed, if 
it was removed, from his clothing and could not discover! his 
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loss, if lie suffered a loss, until he was in the public highway; 
so that the instruction mislead the jury in that they were 
charged that complainant’s knowledge of the theft at the 
time of the taking was not necessary, but that if the prop¬ 
erty taken was close enough so that he might have knowl¬ 
edge of the taking, the crime of robbery was complete. 

The robbery statute under which the indictment was 
brought is not similar to any other robbery statute in the 
several states, in that the crime of “larceny from the yjcr- 
son” is attempted to be made robbery, but even under a 
charge of “larceny from the person,” knowledge of the tak¬ 
ing is a necessary element; so that it is not larceny from the 
person merely to steal the personal belongings of a man 
from a room in which he is asleep, even from beneath his 
pillow. Morris v. State, 125 Ga., 36; Hall v. Peo., 171 Ill. 540. 

CONCLUSION 

It is respectfully submitted that there was not sufficient 
evidence to establish a prima facie case to be submitted to 
the jury and that the motion for a directed verdict should 
have been granted, and, further, that the two necessary ele¬ 
ments of the crime of robberv were lacking from the evi- 
dence, namely: that the property taken was not within the 
immediate, actual possession of the complainant at the time 
of the alleged taking, nor was he conscious that his prop¬ 
erty was being taken, if in fact it was taken; and that the 
judgment herein should be reversed. 

Respectfully submitted, 

Harold F. IIawken, 

416 5th Street, N. W., 

Attorncy for Appellant. 







• • '1 . 


■ 'll 


■t - 




1 • . , ,-•> 
<sj- 

No. 7695—Special Calendar 


v;rk 


In the United States Court of Appeals 
for the District of Columbia 

April Term, 1940 

' v 

• _ X * . • W • - ' • .. ; * ' ' * - ‘ • _ «. • ' , 

- V. • •' ' , v s ' ' 

• * * ' • * ' ” “ 1 ' \ ' A, ' 

Edna Spencer, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


EDWARD M. CURRAN, 

United States Attorney. 
ARTHUR B. CALDWELL, 
Assistant United States Attorney. 

CHARLES B. MURRAY, 
Assistant United States Attorney. 

BERNARD MARGOLIUS, 
Assistant United States Attorney. 







INDEX 


i 

i 

| 

i 


j Page 


Issues involved_ ! 1 

Summary of argument_ ! I 

Argument: 


I. Knowledge <>f theft by victim is not essential element of the j 

crime of robbery_ j 2 

II. The property taken was in the immediate actual possession ] 

of the complainant at the time of the theft_ 5 

Conclusion_ j 11 

CASES CITED 


123 A. L. R. 1090____ 

13.1 Am. St. Rep. 474_ 

13."* Am. St. Rep. 491—___ 

Hraley v. State. 34 Okla. Cr. 219, IS I*. (2d) 2S1—__ 

Hr men v. Volkeniny. (34 X. Y. SO- 

Cher pin.sky v. State. 122 Xeb. 32. 23S X. W\ 917_ 

Clements V. State. S4 Ga. 000, 004. 11 S. E. 305. 500__ 

Collins v. McDonald . 25* U. S. 416. 420. 42 S. Ct. 320. 06 L. ed. 092— 

Connnonirealth v. Homier. 235 Mass. 520, 127 X. E. 517_ 

Deal v. United States. 274 U. S. 277, 2S3. 47 S. Ct. 013, 615, 71 L. 

ed. 1040._______ 

2 East 723___ 

Field Furniture Co. v. Community Loan Co.. 237 Ky. 825, 835, 79 

S. W. (2d) 211, 210__ 

Flohr v. Territory, 14 Okla. 477. 78 P. 305, 573- 

1 Hale, 1‘. C. 332______ 

Hall v. People, 171 Ill. 540, 49 X. E. 495____ 

Hall v. People, 39 Mich. 717_ 

Harris v. State, 11S Tex. Cr. 597, 39 S. W. (2d) SS8___ 

Harris v. United States, 59 App. D. C. 353, 41 F. (2d) 970_ 

Houston v. Com.. 87 Va. 257, 12 S. E. 385_ 

Kepner v. United Stales. 195 U. S. 100, 124, 24 S. Ct. 797, 49 L. ed. 114_ 
Los Anyeles City School District v. Payne, 25 P. (2d) 985,219Cal. 100_ 

Morris v. State. 125 Ga. 30. 53 S. E. 504- 

People v. La vendor, 137 Cal. App. 582, 31 P. (2d) 439_ 

People v. MeKlroy, 116 Cal. 583, 48 I». 71S__ 

People v. Stathas, 256 Ill. 313, 190 X. E. 001_ 

Perkins v. Oxford Paper Co., 104 Me. 109, 117, 71 A. 470_ 

Rex v. Donolly, 2 East P. C. 715, 725- 

Rice v. Fra user, 24 F. 400, 463- 

Standard Oil Co. v. United States, 221 U. S. 1, 59, 31 S. Ct. 502, 
53 L. ed. 019___ 


i 6 
3 

! 8 

i 11 

9 


i o 
i 10 
I 5 

6j, 10 

! n 

j 6 

: 10 

I 

; 3 

I 0 


( i ) 


o 4» si n os w o a cc a a 




























II 


Pace 

State v. Christensen. 46 S. D. 61, 60. 70, 100 N. W. 777_ 3 

State v. Danscr. 105 W. Va. 495. 144 S. E. 295___ 9 

State v. Drso. Vt„ 1 A. (2d) 710, 712___ 6,0 

State v. Johnson. 60 N. C. 235_ 0 

State v. Lawler, 130 Mo. 366, 371, 32 S. W. 979, 980_ 6 

State v. Parent. 123 Wash. 624, 212 Pac. 1061_ 9 

State v. Russo. 143 Atl. 99. 127 Mo. 313..... 9 

State v. Verret. 174 La. 1059, 142 So. 6S8 ___ 6 

Turner v. United States. 57 App. D. C. 39, 16 F. (2d) 535- 3,4,5 

Union Trust Co. v. Wilson. 19S U. S. 530, 537, 25 S. Ct. 766, 49 

L. ed. 1154_ 10 

United States v. American Medical Association. App. D. C.. 110 F. 

(2d) 703, cert, denied, — U. S. —- 9 

United States v. Chicago. M. d St. P. Rg. Co., 22S F. 554, 557 

(D. Idaho)_ 10 

Warner v. Johnson, 65 la. 126_ 9 

Weismun v. United States. 1 F. (2d) 696 (C. C. A. S)„- 6 

Williams v. United States. 3 App. D. C. 335, 345_ 5 


STATUTES 


Sec. 34. Title 6. D. C. Code (1929)....1,2.3 

OTHER CITATIONS 

2 Bishop. Criminal Law (9th ed. 1923) Sees. SOS, 1177- 5.6 

4 Bl. Comm. (Cooley’s 4th ed. 1S99 ) 241. 242—. 3. 6 

Clark and Marshall, Crimes (4th ed. 1940), Sees. 31. 374. 380. 6,9 

3 Coke Inst. OS_______ 3 

Holmes, The Common Law (193S) 236 et seq_ S 

Miller, Criminal Law (1934), 372. 391. 393.____3.5.6 

Pollock and Wright, Possession in the Common Liw (1888), 123. 129_ 8 

Webster's New International Dictionary (1931)- 10 




















In the United States Court of Appeals 
for the District of Columbia 

i 

April Term, 1940 


No. 7695— Special Calendar 

Edna Spencer, appellant 

v. 

United States of America, appellee 


BRIEF OF APPELLEE 


ISSUES INVOLVED 

The single assignment of error on this appeal (R. 6), aside- 
fined by the appellant in her brief, presents for the considera¬ 
tion of the Court two points: j 

I. Whether the crime of robbery, under the statute in force 
in the District of Columbia, can be committed without the 
knowledge of the victim. 

II. Whether, within the meaning of the statute, the prop¬ 
erty stolen in the present case was in the immediate actual 
possession of the victim. 

It is respectfully submitted that neither of these issues pre¬ 
sents a substantial question of merit. 

i 

SUMMARY OF ARGUMENT 

Point I. It is the contention of the Government that ithe 
crime of robbery, as defined in Sec. 34, Title 6, of the District 
of Columbia Code, can be committed even though the person 
whose property is feloniously taken is not conscious of the 

(l) 
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theft. The statute expressly includes within the definition of 
robbery a taking by “stealthy seizure.” When used in a 
criminal statute of the nature here involved, the word 
“stealthy” connotes the quality of acting secretly or in a con¬ 
cealed manner. This Court has so construed the statute in 
question. 

Point II. To constitute the crime of robbery in the District 
of Columbia, property must be taken either “from the person 
or from the immediate actual possession” of the victim. Sec. 
34, Title 6, D. C. Code (1929). Under the common law, prop¬ 
erty was deemed to have been taken from the person if it was 
so within the reach, inspection, observation, or control of the 
victim that he could, if not prevented, retain possession. The 
statute should be construed in the light of this common law 
doctrine. Even if the language of the statute is given a more 
restrictive interpretation, the facts of the present case clearly 
fall within it. A man who removes his clothes temporarily 
for the sole purpose of indulging in the act of sexual inter¬ 
course and lays them upon a chair next to the bed, cannot be 
held thereby to have relinquished possession—or even cus¬ 
tody—of them. They are literally in his “immediate actual 
possession.” 


ARGUMENT 

I 

Knowledge of theft by victim is not essential element of the 

crime of robbery 

As the principal ground for urging reversal of the conviction 
in the present case, appellant contends that a necessary ele¬ 
ment of the crime of robbery, in the absence of violence or 
putting in fear, is that the victim must be aware, and have 
knowledge, of the theft being perpetrated; and that if, as the 
evidence in this case clearly establishes, the victim of the theft 
did not learn thereof until some time after its commission, the 
offense charged was not established by the Government. The 
contention is entirely lacking in substance. While it may be 
true that robbery under the common law could not have been 
committed without the knowledge or consciousness of the 
person being robbed, because of the necessary element of fear 
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or violence, 1 it is clear from the face of the statute in force in 
the District of Columbia that the common law crime of rob¬ 
bery has been extended to include a theft perpetrated sccijetly 
and without the victim’s knowledge. The statute provides 
that “whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting 
in fear” [italics supplied] takes the property of another from 
his person or immediate actual possession is guilty of robbery. 
Sec. 34. Title 6. D. C. Code (1929). “Stealthy,” as thus used, 
implies the absence of knowledge and connotes a secret or 
clandestine taking. See State v. Christensen, 46 S. D.j 61, 
69-70, 190 X. W. 777; Flohr v. Territory, 14 Okla. 477, 7S P. 
565, 573. This Court has so construed the local statute, j 
In Turner v. United States, 57 App. D. C. 39, 16 F. (2d) 535, 
the identical contention now made was presented to and re¬ 
jected by this Court. It is submitted that the Turner case 
correctly interprets the local robbery statute and is controlling. 
In that case the conviction rested upon proof that the defendant 
had stealthily stolen a pocketbook from the owner’s pocket 
without the latter’s knowledge. The lower court refused to 
instruct the jury that if they found that the owner was!not 
aware of the taking of his property at the time of the theft, 
they should not find the defendant guilty of robbery. The 
refusal to so instruct was sustained by this Court. It was 
pointed out that although the instruction would have been 
correct under the common law. the offense of robbery has been 
so extended by the District of Columbia Code as to include 
within it a taking stealthily and without the knowledge of 
the person robbed. The Court there said: 

By the terms of section 810 [Tit. 6, $ 34. D. C. Cocle], 

Congress enlarged upon the common-law definition of 

robbery, by adding thereto the provision for “sudden 
- " ! 

' Under the common law, robbery was defined as rhe felonious and forci¬ 
ble taking from the person or presence of another of goods or money by 
violence or putting in fear. 3 Coke Inst. 6$; 1 Hale P. C. ."32; 4 Bl. Coinm. 
242; Rex v. Donotly. 2 East P. C. 713, 725; Deal v. United State*. 274 lit. S. 
277, 283, 47 S. Ct. 013, 013. 71 L. ed. 1043; Turner v. United State*. 37 App. 
D. C. 39. 10 F. <2d ) 333; Miller, Criminal Law (1934 ) 391; 133 Am. St. Rep. 
474. i 
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and stealthy seizure or snatching,” a provision which 
was wholly foreign to the common-law* definition, but 
which must now* be given appropriate force and effect 
in the interpretation of the section. It can signify 
nothing else than a legislative intent to denounce 
pocketpicking and the like, together with common-law 
robbery, under the single general name of “robbery.” 
It is true that the provision for “sudden and stealthy 
seizure or snatching” is preceded by the phrase “by 
force and violence”; but the requirement for force is 
satisfied within the sense of the statute by an actual 
physical taking of the property from the person of 
another, even though w*ithout his knowledge and con¬ 
sent, and though the property be unattached to his 
person. 

In Harris v. United States , 59 App. D. C. 353, 41 F. (2d) 976, 
this Court again sustained a conviction of robbery where the 
taking w*as without knowledge. In that case the theft of the 
property was not discovered until sometime after the commis¬ 
sion of the act. The victim was passing through the crowd at the 
entrance of a local athletic stadium at which time he was in close 
proximity to the defendant. He last knew he had his pocketbook 
when he was halfway through the crowd, but was not con¬ 
scious of its loss until after he had gotten into the park. 

It is submitted that the Turner and Harris cases are con¬ 
trolling in the present case and that extensive argument and 
citation from other jurisdictions are. therefore, unnecessary. 

It is quite true, as appellant implies, that the definition of 
robbery found in the District of Columbia Code includes within 
it, and was intended to accomplish, what is otherwise attained 
in other jurisdictions by statutes denouncing larceny from the 
person as an aggravated form of larceny. This Court so held 
in Turner v. United States, supra. But it does not follow*— 
as appellant appears to argue—that because the substance of 
the crime of larceny from the person is made robbery in the 
District, knowledge of the taking is a necessary element of 
that offense. It should be noted, to the contrary, that it is 
generally held that the crime of larceny from the person may 
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be committed, and the early view was that it could only be 
committed, without knowledge of the victim. 

See 

Miller, Criminal Law (1934) 372; 

2 Bishop, Criminal Law (9th ed. 1923) Sec. S08. 
Williams v. United States, 3 App. D. C. 335, 345 ;| 
Harris v. State, 118 Tex. Cr. 597. 39 S. W. (2d) 8SS; 
Hall v. People, 39 Mich. 717. 

Morris v. State, 125 Ga. 36, 53 S. E. 564, and Hall v. People, 
171 111. 540, 49 N. E. 495, cited by appellant in support of her 
position are not in point. In fact, the Morris case expressly 
holds that in Georgia the crime of robbery from the person can 
be committed only when knowledge on the part of the victim 
is wanting. In any event, whatever the rule may be id the 
various other jurisdictions as to the element of knowledge, in 
respect of either the crime of robbery or larceny iVin the person, 
it is respectfully submitted that the law is well established in the 
District by the Turner and Harris cases. 

n | 

The property taken was in the immediate actual possession 
of the complainant at the time of the theft 

i 

It is respectfully submitted that the evidence in the present 
case conclusively establishes, both in fact and in law. that the 
money feloniously taken by appellant was within “the imme¬ 
diate actual possession” of the complainant. The money! was 
taken from a pocket of complainant’s trousers, which he! had 
laid upon a chair at the foot of the bed upon which he in¬ 
dulged in the act of sexual intercourse (R. 10). Whatj ap¬ 
pellant intends to argue in support of her contention toj the 
contrary is not apparent. Only the bald statement of her jeon- 
lention is contained in her brief, and argument and author¬ 
ities in support thereof are wholly absent. The futility; and 
tenuousness of the contention is thereby accentuated. While it 
is the position of the Government that the contention of appel¬ 
lant is utterly void of merit, it has gone to some length in setting 
forth the authorities on this subject, not only to afford this Qourt 
adequate assistance in reaching a proper conclusion in the par- 
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ticular case now before it, but also in construing the statute and 
laying down a rule thereunder for guidance in the future. 

Under the common law. robbery could not be committed 
unless the felonious taking was from what the law terms the 
person. 4 Bl. Comm. (Cooley’s 4th ed. 1S99) 241-242; 2 
Bishop, Criminal Law (9th ed. 1923) Sec. 1177. But “from 
the person” was early interpreted judicially to mean a taking 
not necessarily from the actual contact with the body but 
“from the presence” of the victim, that is, from under his 
personal protection and control. 

Collins v. McDonald. 25S U. S. 416. 420. 42 S. Ct. 326, 
66 L. ed. 692 ; 

Weisman v. United States, 1 F. (2d) 696 (C. C. A. S); 

2 East 723; Clark and Marshall. Crimes (4th ed. 
1940) Sec. 374; 

2 Bishop, op. cit., supra. 

See People v. Lavendar, 137 Cal. App. 582. 31 P. (2d) 
439; 

People v. Stathas, 256 Ill. 313.190 N. E. 661; 

State v. Yerret, 174 La. 1059.142 So. 688; 

Cherpinsky v. State, 122 Neb. 52. 238 X. W. 917. 

As was said in State v. Lawler, 130 Mo. 366. 371. 32 S. W. 979, 
9S0: “The words ‘in his presence' were added to the words ‘from 
his person' by judicial construction, as substitutionary of, and 
tantamount in meaning to ‘from the person/ and this in order 
to prevent an evasion of the law." And it has been held gener¬ 
ally that “A thing is in the presence of a person in respect to rob¬ 
bery. which is so within his reach, inspection, observation, or 
control, that he could, if not overcome by violence or prevented 
by fear, retain his possession.” State v. Deso, Vt.. 1 A. (2d) 710. 
712; Commonwealth v. Horner, 235 Mass. 526. 127 N. E. 517. 

In the light of the particular facts of the present case, it is 
needless to burden this Court with citation of numerous au¬ 
thorities and examples in order to establish the great flexibility 
and broad interpretation accorded the expression “from the 
person or in the presence.” These will be found collected and 
annotated in a voluminous note in 123 A. L. H. 1099. See 
also. Miller, Criminal Law (1934) 393; People v. Lavendar, 
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137 Cal. App. 5S2. 31 P. (2d) 439. It is sufficient to note Ijhat 
even under the most narrow doctrine of the common law, jthe 
complainant's trousers in this case were clearly within j his 
presence and under his personal protection. This is well illus¬ 
trated by reference to the language of the Supreme Court of 
Georgia in the case of Clements v. State, 84 Ga. 660. 664; 11 
S. E. 505, 506: 

Suppose the defendants had found Bird on the fijont 
steps of his piazza, and had carried him by force to this 
smoke-house, and locked him therein, and had then gone 
back to his house, and stolen his chest. Could it; be 
said that the taking was not in his presence? Suppose 
they had found him in his dining-room, and locking 
him therein, had gone to the front room, and taken the 
chest. Would not that have been in his presence? 
Suppose the owner of cattle is out in the pasture \yith 
them, when a man comes up. and points a pistol at him, 
telling him to stay where he is. At the same time con¬ 
federates of the aggressor drive the cattle off fijom 
another part of the field. Would not that be a taking 
in the presence of the owner? See 2 East, P. C. 707. 
In the case of State v. Calhoun . lately decided by Ithe 
supreme court of Iowa, the accused went into the 
dwelling-house of a lady, and into the room where she 
was, and by violence and intimidation, throwing her 
down and tying her. extorted information as to where 
her valuables were. Being told that they were I in 
another room, he left her tied, and went into the other 
room, where he got her money and watch. This was 
held to be a taking in the presence of the owner, not¬ 
withstanding it occurred in a different part of the hojise 
from that in which the owner was tied. 72 Iowa. 4J32. 
34 N. W. Rep. 194. Bishop, in his work on Criminal 
Law (volume 2. 1177, 1178.) says: “The meaning of 

this legal phrase is not that the taking must necessarily 
be from the actual contact of the body, but if it is frbm 
under the personal protection that will suffice. Within 
this doctrine the person may be deemed to protect all 
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things belonging to the individual, within a distance 
not easily defined, over which the influence of the per¬ 
sonal presence extends.” 

See 135 Am. St. Rep. 491. 

Certainly no reasonable person would contend that one who 
visits a bawdy house intends, when, for the purpose at hand, 
he removes his clothes and lays them close by, to transfer to 
another control or protection of them, especially if they con¬ 
tain money and other valuables which are ordinarily carried 
upon the person. It is. of course, axiomatic that rights ob¬ 
tained by possession continue until another has taken—either 
with the consent of the owner or against his will—possession 
from him. Holmes, The Common Law (1938) 236 et seq.; 
Pollock and Wright, Possession in the Common Law 
(1888) 123, 129. The facts in the present case permit of no in¬ 
ference that the complainant, when he placed his pants upon 
the chair, thereby intended to relinquish his right to them, 
even for a moment. That they were in his presence is equally 
self-evident. Could it be contended with any semblance of 
authority in law or in fact that if a person visited the office 
of another and while there placed upon a desk before him a 
brief case which he carried, he thereby surrendered custody 
and control over it? Clearly not. The brief case in such a 
case would remain in the exclusive possession of the visitor, 
just as the trousers in the present case remained in the pos¬ 
session of the complainant. 

It is clear, therefore, that if the present case arose under the 
common law the taking obviously would have been “in the 
presence” of the complainant. Hence, the only question is 
whether the robbery statute in force in the District of Colum¬ 
bia has so changed the common law as to require a different 
result. The statute defining robbery provides that the taking 
shall be “from the person or from the immediate actual pos¬ 
session.” It is the contention of the Government that the 
language used was merely expressive of the common-law con¬ 
cept of taking from the presence of the victim. Certainly if 
Congress had used merely the expression “from the person” 
there would be no question in this respect. 
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See 

Houston v. Com., S7 Va. 257, 12 S. E. 385; 

State v. Deso, Vt., 1 A. (2d) 710, 712; 

Clark and Marshall, Crimes (4th ed. 1940) Secs. 

31, 3S0. 

See also 

Kepner v. United, States, 195 U. S. 100, 124, 24 S.jCt. 

797, 49 L. ed. 114; 

Standard Oil Co. v. United States, 221 U. S. 1, 59' f 31 

S. Ct. 502. 55 L. ed. 619; 

United States v. American Medical Association, App. 

D. C., 110 F. (2d) 703, cert, denied-U. S.-j 

The term “immediate actual possession” we think was!in¬ 
tended to mean nothing more than “from the presence” as un¬ 
derstood in the common law definition of robbery. See Clem¬ 
ents v. State, 84 Ga. 660. 11 S. E. 505. 506, holding that, under 
the common law. property in a dwelling house, although not in 
the same room with the person robbed, is, in contemplation of 
law, in his “immediate possession and control.” 

But even if the language of the statute is given a more 
restrictive interpretation, the facts of the present case clearly 
fall within it. For it is clear that the trousers were literally 
within the “immediate actual possession” of the complainant. 

Possession has been defined as that condition under whjich 
one can exercise his power over a corporeal thing at his pleasure 
to the exclusion of all others. See Rice v. Frayser, 24 F. 460, 
463; State v. Danser, 105 W. Va. 495. 144 S. E. 295. The seiise 
of the term is not necessarily limited to custody about the per¬ 
son. Possession may be of things elsewhere deposited but 
under the control of the person (State v. Johnson , 60 N.jC. 
235; State v. Russo, 143 Atl. 99. 127 Me. 313) and the term 
“actual possession” has been held to connote existence o! a 
thing in the individual and immediate occupancy of the party, 
and is frequently expressed as possession in fact as distinguished 
from constructive possession. 

! 

Warner v. Johnson, 65 la. 126; 

Brown v. Volkening, 64 N. Y. SO; 

Field Furniture Co. v. Community Loan Co.. 257 Ffy. 

825, 835, 79 S. W. (2d) 211, 216. 

See also State v. Parent, 123 Wash. 624, 212 Pac. 1001. 
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As Mr. Justice Holmes said in Union Trust Co. v. Wilson, 108 
U. S. 530.537,25 S. Ct. 766.40 L. ed. 1154: 

When there is conscious control, the intent to exclude 
and the exclusion of others, with access to the place of 
custody as of right, there are all the elements of pos¬ 
session in the fullest sense. 

In the present case there was a conscious control and appar¬ 
ent intent to exclude, and free and ready access to the place 
of custody; consequently, complainant’s possession was as 
full and complete as that expressed by Mr. Justice Holmes in 
the Union Trust Co. case. Moreover, we think it is readily 
apparent that such possession was “immediate” within the 
meaning of the statute. 

“Immediate” is an elastic term. Perkins v. Oxford Paper 
Co., 104 Me. 109. 117, 71 A. 476; United States v. Chicago, 
M. & St. P. Ry. Co.. 22S F. 554, 557 (D. Idaho). Its interpre¬ 
tation depends upon the facts or particular statute present in 
each case. Perkins v. Oxford Paper Co., supra. Webster’s 
New International Dictionary (1931) reveals that the word 
“immediate” is used in many different senses, and in connec¬ 
tion with location it connotes “Not distant or separated in 
* * * space * * * Colloq., not far apart or distant; as, 

hidden in the immediate neighborhood; living in the immedi¬ 
ate vicinity of one another.” See Los Angeles City School 
District v. Payne, 25 P. (2d) 985, 219 Cal. 106. The word is 
used relatively and has been defined in statutes of the kind 
here in question as meaning proximate or not distant as to 
space. See People v. Lavendar, 31 P. (2d) 439. 137 Cal. App. 
582. The question in that case was whether the evidence 
sustained a conviction of robbery which was defined by the 
penal code of California to be the felonious taking of personal 
property “from the person or the immediate presence of an¬ 
other.” It appears that at the time the property was taken, 
the person in whose possession it was alleged to have been was 
not in the place of taking but, to the contrary, was in a room 
in another part of the building. The court there held that 
the felonious taking was from the “immediate presence” of the 
victim, giving to the term the meaning obviously intended by 
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the legislature. See also Braley v. State, 54 Okla. Cr. 219, 1$ P. 
(2d) 2S1. in which it was held that the taking of an automo¬ 
bile from a garage was from “the immediate presence and pos¬ 
session” of the owner who was in the house, and was, therefore, 
robbery. Compare People v. McElroy, 116 Cal. 583, 48 P. 718. 

But definition of the term “immediate,” inclusive and exclu¬ 
sive, is not required in the present case. Complainant’s troujsers 
were on a chair not more than ten feet removed from his per¬ 
son. This is as immediately within the actual possession as it 
possibly could be. It follows, therefore, that the trousers were 
literally within “the immediate actual possession” of the owner 
and that the court below properly instructed the jury as it did. 

CONCLUSION 

Although it is the contention of the Government that thejtwo 
questions raised by the present appeal are, under the particular 
facts of this case, frivolous and worthy of little consideration, it 
has developed at great length the authorities on both points in 
order that this Court might finally determine them. It is: re¬ 
spectfully submitted that the action of the lower court! in 
refusing to direct a verdict of acquittal was proper and should 
be sustained. 
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